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QUESTION PRESENTED 
| 
Where a creditor forwards a letter to an employer requesting 
that an employee debtor be dismissed from his position because of 
his failure to pay a debt due the creditor, and the employee debtor 
is thereafter discharged because of said letter, does this create a 
cause of action in favor of the employee debtor against the creditor. 
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No. 14, 656 


WILLIE MOORE, | 
Appellant, 
v. : 


IRVING FLEISHMAN and ARON RISKIN 
T/A SOL INVESTMENT CO., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


| 

This appeal is from an Order of the Trial Court granting motion 
for summary judgment in favor of the defendants. J urisdiction of the 
Court to hear the appeal is based upon U.S. Code (1940) Section 1291. 


STATEMENT OF CASE 


The appellant-plaintiff filed a complaint in the United States 
District Court for the District of Columbia (J .A. 1). The defendants, 
Fleishman and Riskin, filed their answer (J. A. 2) and then filed a 
motion for summary judgment or judgment on the pleadings. 


Appellant filed points and authorities in opposition to motion, 
and in support of the existence of a cause of action in favor of appe!lant. 


Appellant appeals from the Order granting summary judgment in 


favor of the defendants-appellees (J. A. 9). 


STATEMENT OF POINTS 


1. The Court erred in granting motion for summary judgment 
based on the failure to set forth a cause of action. 


SUMMARY OF ARGUMENT 


1. Plaintiff-appellant filed suit against the defendants-appellees 
alleging that they sent a letter and made telephone calls to the appel- 
lant'semployer urging that appellant be made to pay his debts or be 
discharged from his position. Thereafter the appellant was forced to 
leave his employment as a result of the letter and calls made by the 
appellees. 


2. Appellees contend that no cause of action arose in favor of 
the appellant by reason of their action, and a motion for summary 
judgment was entered in appellees’ favor on the ground that no cause 
of action existed in favor of appellant based on the sending of a letter 
or the making of calls to the appellant's employer. 


3. Appellant contends that the action of the creditor created an 
actionable tort, and that such actions have existed for a great number 
of years, being neither new nor novel. 











ARGUMENT 


1. Appellees, in the Court below, relied strongly on the case of 
Carter v. Forrestal, 85 U.S. App.D.C. 53, 175 F.2d 365, wherein an 
employee was disputing his discharge for cause. The institution of this 
case was to test the justification of a dismissal from his government 
position. It was a case between employee and employer, and did not 
involve interference by athird person. It must be borne in mind that 
the appellant does not challenge the right of his employer to dismiss 
him, but contends that a third person has no right to interfere with his 
right to be employed. No relevancy can be attached to the Carter case 
in relation to the issue herein involved. 


2. The substantive law covering actions of this nature is clearly 


set forth in 30 American Jurisprudence 65, sec. 12 wherein it is stated: 


"An employee earning a living, or otherwise enjoying 
the fruits and advantages of his industry, enterprise, 
or skill, has a right to pursue such employment un- 
disturbed by malicious or wanton interference or an- 
noyance, and whoever intentionally and without legal 
justification or excuse procures his discharge is' ‘liable 
to an action for damages." 


3. This doctrine was followed in Moran v. Dunphy, 177 Mass. 
485, the court holding: | 


"That maliciously and without justifiable cause to in- 
duce a third person to end the employment of the 
plaintiff, whether the inducement be by false slander 
or by successful persuasion is an actionable tort," 


And: ‘In the case of a contract of employment, 
even when the employment is at will, the | 
fact that the employer is free from liability 
for discharging the plaintiff does not carry 
with it immunity to the defendant who has: 
controlled the employer's action to the 
plaintiff's harm." 
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4. In Wyeman v. Deady, 79 Conn. 414 the Court stated: 


"It is also well settled that punitive damages may be 
awarded against a person who maliciously induces 
an employer to discharge an employee." 


5. The most exhaustive coverage in governing suits of this 


nature appears in United States Fidelity & Guaranty Co. v. Millonas, 
206 Ala.147, wherein the court laid known the following principles: 


*‘A man's calling when chosen, is his property and 
right, and an unlawful invasion of or interference 
with the pursuit or progress of one's trade, pro- 
fession,, or business is wrong for which an action 
lies." 


"An allowance for mental anguish may be made for 
maliciously causing the discharge of an employee." 


"To compel him to pay a debt does not afford justi- 
fication for interferference by a third person, who desires 
the satisfaction cf the alleged liability.” 


6. The court in Tenn. Coal & Iron Co. v. Kelly, 163 Ala. 348, 

said: 

"It follows that if the defendant wrongfully and 

maliciously procured the discharge of the plaintiff 

it is liable to him for the damages proximately re- 

sulting from that discharge, though Waggoner & 

Hannon were not liable for discharging him, and 

had a right to discharge him at any time, with or 

without cause." 


7. The principles upon which appellant relies as the basis for 
his cause of action are most aptly set forth in Berry v. Donovan, 188 
Mass.353, wherein it was stated: 


"The primary right of the plaintiff to have the benefit 
of his contract and to remain undisturbed in the per- 
formance of it is universally recognized. The right to 
dispose of one's labor as he will, and to have the bene- 
fit of one's lawful contract, is incident to the freedom 
of the individual, which lies at the foundation of the 
government in all countries that maintain the principles 
of civil liberty. Such a right can lawfully be inter- 
ferea with only by one who is acting with exercise of an 
equal or superior right which comes in conflict with the 
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other. An intentional interference with such a right, 
without lawful justification, is malicious in law, even 
if it is from good motive and without express malice. 
No one can legally interfere with the employment of 
another, unless in the exercise of some right of his 
own, which the law respects. His will so to interfere 
for his own gratification is not such a right.” 

8. In Barnett v. Collection Service Co., 214 Iowa 1303, defendant 
was a collection agency, having a just debt to collect against the plain- 
tiff, whose wages they knew were exempt from garnishment. They pur- 
sued a course of sending letters to plaintiff and his employer for the 
purpose of harassing plaintiff into paying the debt. In that case recovery 
was allowed for mental pain and anguish though there was no physical 
injury and no loss of employment. This theory was also expressed in 
LaSalle Extension University v. Fogarty, 126 Neb. 457 in’ which it was 
held that: 


"Threats to sue and to appeal to plaintiff's émpiewee 
made wilfully and intentionally for the purpose of 
producing mental pain and anguish, in attempting to 
collect debt, held to authorize recovery for mental 
pain and suffering." 

9. In two recent decisions by the United States Supreme Court, 
in the cases of International Union et al v. Russell and International 
Association of Machinists et al v. Gonzales, both cases being decided 
on May 26, 1958 supports the legal theory that an action arises for 
malicious interference with an employee's lawful occupation. Though 
these cases involve additional questions of law, the actions are founded 
on the right of an employee to pursue his employment without outside 
interference. | 





CONCLUSION 


For the foregoing reasons and other authorities that may be set 
forth in the arguments of this appeal, it is respectfully submitted that, 
the judgment entered in favor of the defendants be vacated and the 
cause of action be re-instated for trial. 


Respectfully submitted, 


FRED C. SACKS 


505 Washington Building 
Washington 5, D. C. 


Attorney for Appellant. 
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JOINT APPENDIX 


14 [Filed April 29, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIE MOORE 
1415 Ames Place, N. E. 
Washington, D. C. 


Plaintiff | 
vs. : Civil Action No. 1105-58 


EASTERN CREDIT ASSOCIATION, 
a corp. 
635 F Street, N. W. 
Washington, D. C. 
and 
IRVING FLEISHMAN and ARON 


RISKIN 
T/A SOL INVESTMENT CO. 
342 8th Street, N. E. 
Washington, D. C. 


Defendants 


COMPLAINT | 
(MALICIOUS INTERFERENCE WITH EMPLOYMENT) 


1. The matter in controversy exceeds, exclusive of costs and 


interest, the sum of three thousand dollars. | 

2. On or about December 19, 1957, the defendant Eastern Credit 
Association, a corporation, as agent of the defendants, Irving Fleishman 
and Aron Riskin trading as Sol Investment Co. forwarded a letter to the 
plaintiff's employer, wherein the defendants requested and attempted to 
persuade the plaintiff's employer to dismiss him from his position. 

3. The defendants, by means of telephone communication, and 
letters, have been unjustifiably interfering with the contractual rights 
of the plaintiff to be gainfully employed, all of which has resulted in the 
interference of plaintiff's right to pursue his employment undisturbed 
by malicious or wanton acts of the defendants. : 

4. Asa result of the aforesaid actions of the Setedaants the plain- 
tiff has been severely reprimanded by his employer, ridiculed by his 





ee eee 
2 

fellow employees, degraded at his place of employment and forced to 

| leave his employment, has become nervous and irritable, is unable to 
properly perform any work and has been losing weight from loss of 
appetite due to his fear of inability to earn a livelihood and support his 
family. 

15 WHEREFORE, plaintiff demands judgment against the defendants, 

or either of them, in the sum of Twenty Thousand ($20, 000. 00) Dollars, 
besides costs of this suit. 


/s/ Fred C. Sacks 
Attorney for Plaintiff 
505 Washington Building 
Washington, D. C. 


Plaintiff demands a trial by jury of all the issues herein. 
/s/ Fred C. Sacks 


16 [Filed May 13, 1958] 


ANSWER OF DEFENDANTS FLEISHMAN AND RISKIN 
AND CROSS-CLAIM AGAINST EASTERN CREDIT 
ASSOCIATION 


For an answer by defendants Irving Fleishman and Aron Riskin, 
to the plaintiff's complaint, these defendants state as follows: 





FIRST DEFENSE. . 

The complaint fails to state a cause of action upon which any relief 4 

can be granted. - 
SECOND DEFENSE 


These defendants deny the material allegations of the complaint. 
THIRD DEFENSE 
These defendants deny that defendant Eastern Credit Association, 
a corporation was their agent to forward any letter to plaintiff's employér, 


but state that said defendant is an independent contractor who was em- « 
ployed by the defendants to collect a claim against the plaintiff, which the <. 


plaintiff failed and refused to pay, although the same was validly due and . 
owing, and for which the said Eastern Credit Association, as collection 
company, obtained a judgment against the plaintiff,which he has failed and 
refused to pay. 
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This defendant has no knowledge concerning the allegations of 
paragraph three of the complaint, and states that part of said allegations 
are conclusions of law, and in connection with the statements of fact 
state that they had not control over the same, never authorized such 
action, not in any -way acted. : 

These defendants expressly deny paragraph four. : 

CROSS CLAIM AGAINST EASTERN CREDIT ASSOCIATION. 

For a cross-claim by defendants Fleishman and Riskin, said defen- 
dants state that they turned over to the defendant Eastern Credit Associ- 
ation, a corporation a valid claim which they had against the plaintiff, be- 
17 cause of the plaintiff's wilful refusal to pay rent which the plaintiff 
was legally and lawfully indebted. These defendants had no control over 
the manner which the said Eastern pursued to secure payment, but they 
are informed that said defendants made every valid effort to collect the 
same, and afforded plaintiff every opportunity to make payment, but the 
plaintiff wilfully refused and used every means of avoiding payment, and 
by reason thereof, said Eastern filed suit against said plaintiff, which 
the plaintiff, because having no defense, failed to defend, and judgment 
was obtained against plaintiff,which judgment is still outstanding and un- 
paid. , 
Answering further and claiming against said defendant Eastern, 
these defendants state that they engaged the defendant Eastern to collect 
said debt against the plaintiff by every lawful means and in event it is 
found that the said Eastern used unlawful means for which the plaintiff is 
entitled to judgment, that because it was the action of defendant Eastern 
solely, whatever claim which may be found against these defendants, that 
the amount thereof be awarded in their favor against the defendant Eastern 
Credit Association, with their interest and costs. : 


/s/ Herman Miller | 
Attorney for Defendants 
Fleishman and Riskin 
421 4th Street, N. W. 
Washington, D. C. | 


[Certificate of Service] 


18 [Filed May 13, 1958] 

INTERROGATORIES TO BE ANSWERED BY PLAINTIFF. 

The defendants Fleishman and Riskin propound the following inter- 
rogatories to be answered by the plaintiff, separately and fully, under 
oath, under the provisions of Rule 33 of the Federal Rules of Civil 
Procedure, within fifteen (15) days after the service thereof upon 
counsel for plaintiff. 

1. What facts do you have that defendant Eastern Credit 
Association was agent of defendants Fleishman and Riskin to send a 
letter to your employer ? 

2. What was the exact contents of the letter you claim was sent 
to your employer ? 

3. Do you have the letter? 

4. How did you acquire it if it is in your possession? 

9. How did you become aware of the contents of the letter ? 

6. Where were you employed at the time the letter was received 
by your employer? 

7. What were your duties at this employment? 

8. What was your salary at this employment? 

9. What is the name of your immediate employer, and what is 
his address ? 


10. How many phone communications were made as alleged in 


paragraph three of your complaint? 

11. What are the dates the same took place? 

12. Who made the call? 

13. To whom were they made? 

14. If they were not made to you, give the name of the person to 
whom they were made. 

15. If they were not made to you, how did you becone aware of 
them ? 

16. What was substantially the statements made in each of the calls? 

17. How many other letters, other than that of December 19th, 1957, 

19 were sent or which were received, as alleged in paragraph three of your 

complaint ? 
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18. If additional letters were sent, give the dates of them, by 
whom sent and to whom they were addressed, and the contents thereof. 

19. If these additional letters were not addressed to you how did 
you learn of them ? 

20. What were the contractual rights which you had as alleged in 
your third paragraph of your complaint ? 

21. Did you have a written contract of employment? 

22. If so, state the contents thereof and its duration. 

23. What are the malicious or wanton acts which you charge to the 
defendants in paragraph three of your complaint? | 

24. Which of the defendants actually committed such acts ? 

25. What is the name of the employer, and his address, who 
severely reprimanded you as alleged in paragraph four of the complaint ? 


26. When and where did this reprimand take "| 


27. Who was present? 

28. State substantially what was said to you, which! you conclude 
to be the reprimand. : 

29. Who were your fellow employees who ridivoled you? What is 
their addresses ? 

30. Where and when did they ridicule you? 

31. What did they do to ridicule you? : 

32. How did they become aware of the letters and phone conver- 
sations? 

33. What do you claim was the facts which degraded you ? 

34. How were you degraded? | 

35. What is the date you left your employment? ! 

36. Where are you presently employed? | 

37. What date did you commence this new employment? 

38. What is your salary at your new employment? : 

39. Who is your immediate supervisor, or chief clerk? 

40. Did you resign your employment which you claim you were 
forced to leave? | 

41. What did you tell your employer your reason for leaving 
consisted ? 
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42. What work were you unable to properly perform at your prior 
employment? 

43. What work did you commence to do immediately at your new 
employment ? 

20 44. How much weight have you lost between December 19th, 19 57, 
and the date of your new employment? 

45. Have you been treated by any doctor? 

46. What is the name of the doctor? 

47. How many visits have you made to him between December 19, 
1957 and the date of your new employment? 

48. If you visited a doctor between the above dates, has he pre- 
scribed any medication ? 

49. Where have you had the prescription filled? 

50. What actual out-of-pocket loss have you had because of the 
defendants’ alleged actions ? 

51. Are you familiar with the case in the United States District 
Court of Appeals for the District of Columbia entitled "Carter v. 
Forrestall, 85 U.S. App. D.C. 53? 

/s/ Herman . Miller 


Attorney for Defendants 
Fleishman and Riskin 


[Certificate of Service ] 


21 [Filed May 14, 1958] 
ANSWER OF DEFENDANT EASTERN CREDIT 
ASSOCIATION A CORP. 
For an answer by defendant Eastern Credit Association to the 
plaintiffs complaint this defendant states as follows: 
FIRST DEFENSE 
The complaint fails to state a cause of action upon which any re- 
lief can be granted. 
SECOND DEFENSE 
The defendant denies each and every material allegations of the 
complaint. 


7 
THIRD DEFENSE : 

The defendant alleges that a judgment was obtained against the 
plaintiff on October 8,1957, in the Municipal Court for the District of 
Columbia case No. M22333-57, and exercised lawful and reasonable 
means to obtain satisfaction of the said judgment to satisfy said judgment. 
Wherefor plaintiff demands that the complaint be dismissed with costs 
to the plaintiff. 


/s/ Norman — 
900 F Street, N. W. 
Washington, D. C. 


[Certificate of Service ] 


[Filed May 28, 1958] 
PLAINTIFF'S ANSWERS TO INTERROGATORIES. 
Comes now the plaintiff, Willie Moore, and for answers to the 
respective interrogatories served upon him by the defendants Fleishman 
and Riskin herein says: 


1, Eastern Credit Association was retained by defendants to act 
on their behalf in the collection of plaintiff's account. ! 


Copy of letter is attached. 

Yes. 

Delivered by superior. 

It was shown to me after receipt. 

Navy building. 

Scrub machine operator. 

Approximately $3, 220. 00 annually. 

Mr. Tate. Address unknown. 

Five. 

Between December 16, 1957 and January 15, 988. 
Eastern Credit Association. 

Mr. Montgomery and his assistants. 

Same as answer to 13. 

I was called into office and told about them. 
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That I should be fired if I did not pay Eastern. 
Number not known. 
Not known at this time. 
Not known. 
To be employed and earn a livelihood without interference. 
No. 
None. 
They induced employer to dismiss me. 
All of them. 


Mr. Montgomery-Mr. Tate-Mr. Schaffer-Mr. Chase. 
Addresses unknown. 


At place of employment. 
Each supervisor and their foremen. 


I was lectured to and chastised because of the letters and 
phone calls. 


Not required to disclose witnesses. 


At place of employment. 


Called me names. 

From things said at place of employment. 
I was calied dead beat, welcher and chiseller. 
Set forth in 33. 

February 7, 1958. 

Navy building-General Services. 

April 22, 1958 

Approximately $3, 350. 00 annually. 

Mr. Clary. 

I was compelled to resign. 

Employer told me it was necessary. 
Operation of machine. 

Window washer. 

15 lbs. 

D.C. General Hospital. 

Not known at this time. 

None to Doctor. 





48. 
49. 
30. 
ol. 
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Hospital prescribed. 
Peoples Drug Store. 
$600. 00 

No. 


/s/ Fred C. Sacks /s/ Willie Moore : 
Attorney for Plaintiff Plaintiff 2 


[JURAT dated May 24, 1958. ] 


24 [Certificate of Service | 
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Jury Demand 
Civil No. 1105-58 


WILLIE MOORE 
Plaintiff, 
vs. 


EASTERN CREDIT ASSOCIATION, et al, 


Defendant 


CAUSE CALENDARED 7-15-58 
Attorney for plaintiff: Fred C. Sacks, 505 Washington Bldg. 
Attorney for defendant: Norman Baum, 900 F St. , N.W. 


The suit is for DAMAGES - Malicious interference with 
employment. 


HARRY M. HULL, Clerk 


[Filed July 15, 1958] | 


ORDER GRANTING MOTION FOR SUMMARY JUDGMENT 
AND JUDGMENT ON THE PLEADINGS IN FAVOR OF 
DEFENDANTS RISKIN AND FLEISHMAN, | 


Upon consideration of the motion filed herein by the defendants 
Riskin and Fleishman for summary judgment or-for- judgment -on the 
pleadings; and argument thereon by counsel for the respective parties, 
and thereupon, it is this 15th day of July, 1958, by the Court: 

ORDERED: That said motion for summary judgment er-judgment 
en-the-pteadings-is hereby granted in favor of said defendants Riskin and 


Fleishman. /s/ Alexander Holtzoff 


[Certificate of Mailing] 


JUDGE 
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41 [Filed August 1, 1958] 
NOTICE OF APPEAL 


Notice is hereby given this lst day of August, 1958, that WILLIE 
MOORE, plaintiff above named hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 15th day of July, 1958 in favor of IRVING FLEISHMAN 
AND ARON RISKIN against said WILLIE MOORE. 

/s/ Fred C. Sacks 
Attorney for Appellant 


505 Washington Bldg. 
Washington, D. C. 
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 Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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‘ich DEC - § 1958 


CLERK 
Appellant, 


WILLIE MOORE, 


Vv. 


IRVING FLEISHMAN and ARON RISKIN T/a 
SOL INVESTMENT CoO., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HERMAN MILLER 


421-4th Street, N. W. 
Washington, D. C. 


Attorney for Appellees. 


ROBERT I, THIEL 
Printer 








(i) 


STATEMENT OF QUESTIONS PRESENTED © 


| 
In the opinion of the appellees, the question presented is whether 
the order granting summary judgment in their favor, not containing 
any statement that there was no reason in delaying its finality, when 
additional claims against an additional defendant remain unadjudicated 
and said order does not terminate the action as to all claims and all 
parties, is a final appealable order. : 


In the opinion of the appellees, another question is whether they, 
as judgment creditors are liable in damages to their debtor who is a 
government employee, by reason of turning over their claim to a credit 
collection agency, which agency in attempting to collect the judgment 
writes to the debtor's personnel director and refers to Case No. 9869 
of this Court requesting that the debtor be required to make payment or 
be dismissed, and upon failing or refusing to pay the judginent the 
debtor is dismissed. 








COUNTERSTATEMENT OF THE CASE so 
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CONCLUSION ew Se 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


No. 14,656 


WILLIE MOORE, 


Appellant, 


Vv. 


IRVING FLEISHMAN and ARON RISKIN T/a 
SOL INVESTMENT CoO., 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant filed complaint against appellees and Eastern Credit 
Association, a corporation, alleging the association, as agent of ap- 
pellees, forwarded a letter to appellant's employer in which the defen- 
dants attempted to persuade the employer to discharge appellant, and 
defendants by means of phone and letters interfered with appellant's 
contractual rights to be gainfully employed. As a result, appellant was 
severely reprimanded, ridiculed by his fellow employees, degraded and 
forced to leave the employment. (J.A. 1, 2) | 
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The appellees answered denying the Credit Association was their 
agent to forward any letter to appellant's employer, but the association 
was an independent contractor employed to collect their claim against 
the appellant which he refused and failed to pay although it was validly 
due and owing, and for which a judgment had been obtained. Appellees 
further stated they had no knowledge concerning the letter or any con- 
trol over the actions of the Credit Association in making collection. 
The appellees filed a cross claim against the Credit Association claim- 
ing in turning over their claim against the appellant, they had no control 
over the manner which was used by the Credit Association to make 
collection, and they only authorized every lawful means of making col- 
lection, and if it is found that unlawful means were used it was solely 
the action of the Credit Association, and any recovery had against them, 
they claimed over against the Association. (J.A. 2, 3) 


The defendant Eastern Credit Association (not a party to this 
appeal) answered denying the alleged claim of the appellees and stated 
it obtained a judgment against the appellant and it exercised lawful and 
reasonable means to obtain satisfaction. It stated that it was the judg- 
ment creditor and referred to the judgment in the Municipal Court. 
(J.A. 6, 7) 


The appellees requested interrogatories of the appellant in which 
it appears in number two, the copy of the letter sent by Eastern to Per- 
sonnel Director reference was made to the date and number of the judg- 
ment against the appellant, and quoting from Case No. 9868 of this Court} 
it was stated "We believe that dismissal for wilful refusal or negligent 
failure to pay lawful debts without sufficient excuse or reason is clearly 
a cause that will promote the efficiency of the service'’. The letter con- 
tinued that the appellant received many statements from the Association, 
and made many promises to pay but consistently defaulted in each of said 


1 Carter v. Forrestall, 85 U. S. App. D. C. 53, 175 F. 2d 368. 
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promises. No. 12 shows the calls to be made by Eastern. Nos. 15 and 
16 show that after the calls and letters were made and sent he was called 
into his supervisor's office and told of them and was informed that he 
would be fired if he did not pay Eastern. No. 40 states he was compelled 
to resign. (J.A. 7, 8) | 


After appellees’ motion for summary judgment was granted on 
July 15th, 1958, on the same day the case was calendered for trial 
against Eastern Credit Association. (J.A. 9) | 


The order granting summary judgment merely recited that said 
motion was granted in favor of the appellees. (J. A. 9) From such order 
the appellant noted his appeal against these appellees only. (J. A. 10) 


RULES INVOLVED 


Rule 54(b) of the Federal Rules of Civil Procedure. | 


Judgment on Multiple Claims. When more than one 
claim for relief is presented in an action, whether 
as aclaim, counterclaim, cross-claim or third 
party claim, the court may direct the entry of a 
final judgment upon one or more, but less thaniall 
of the claims, only upon an express determination 
that there is no reason for delay and upon an ex- 
press direction for entry of judgment. In the ab- 
sence of such determination and direction, any 
order or other form of decision, however desig- 
nated, which adjudicates less than all the claims 
shall not terminate the action as to any claims, 
and the order or other form of decision is subject 
to revision at any time before the entry of judg- 
ment adjudicating all claims. 

| 


SUMMARY OF ARGUMENT 


1. In view of the fact that the action was filed against the appellees 
and Eastern Credit Association, a corporation, in which the Association 
answered and is presently calendered against it, and the order granting 
summary judgment for the appellees does not make any express deter- 
mination that there is no reason for delay, and that such order does not 
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adjudicate and terminate all claims, it is not a final appealable order 
and the appeal in this case is premature. 


2. No cause of action is asserted against the appellees, who turn 
over to an independent collection agency a claim which is reduced to 
judgment against a government employee debtor who does not justify to 
his personnel director his wilful or neglectful action in refusing to 
make payment and to whom notification of such claim is presented by 
letter and phone conversations. Especially where the appellant is given 
the election of paying or upon such failure being discharged. 


ARGUMENT 


1. After the appellees’ motion for summary judgment was granted 
in their favor, a claim still was outstanding against the other defendant, 
Eastern Credit Association, and the appellant's claim against it was and 
is not adjudicated, nor was the action terminated as to all claims. The 
order granting summary judgment in favor of appellees did not contain 
an express determination that there was no reason for delay and upon 
express direction for entry of a final judgment. In view of Rule 54(b) 
of the Federal Rules in absence of such determination and direction, the 
order is still subject to revision since all of the claims have not been 
terminated and adjudicated. This is clearly indicated and held in con- 
struction of this rule in the cases cited in the footnote.” This alone re- 
quires a dismissal of the appeal. 


2. We believe that none of the cases cited by the appellant apply 
or support his claim, and there is no factual similarity. The basis of 
appellant's claim is that the appellees interfered with his contractual 


2 Fedler v. Loughran Co., Inc., 88 U.S. App. D.C. 139, 188 F. 2d 623; 
Roberts v. American Newspaper Guild, et al, 88 U.S. App. D.C. 231, 188 F. 
2d 650; Russell v. Texas Co., 211 F. 2d 740; Tagen v. St. Paul Mercury In- 
demnity Co., 195 F. 2d 223; Tobin Packing Co., Inc. v. North American Car 
Corp., 188 F. 2d 158; Carr v. City of Anchorage, 235 F. 2d 780; Meadows v. 
Greyhound Corp., 235 F. 2d 233; Lehrer v. McClosky Homes, Inc., 242 F. 2d 
190. 
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rights to be gainfully employed. But this is not borne out. The clear 
undisputed facts are, the appellant had a valid judgment against him 
which after repeated requests he either wilfully refused without suffi- 
cient excuse or reason neglected to pay his lawful debt. The matter was 
brought to the attention of his supervisors, and he was given the oppor- 
tunity of making payment. He chose to continue to refuse to make pay- 
ment, and he was discharged. In Carter v. Forrestall, 85 U.S. App. 
D.C, 53, 175 F. 2d 364 this Court stated that in such cases the dismissal 
was justified; such a dismissal for wilful refusal or negligent failure to 
pay lawful debts without sufficient excuse or reason is clearly fora 
cause that will promote the efficiency of the service. In Carter, just as 
in this case, the creditor brought the matter to the attention of the super- 
visor, and there just as here, the employee refused or failed to pay. 

In referring the matter to the supervisor, Eastern had a right to bring 
matters to the attention of the supervisors which affect the efficiency of 
the service. Certainly, when such a matter is brought to the supervisors, 
it must be assumed that they are capable of administering their rules 
for the efficiency of the service, and that when the appellee elected not 
to pay, it was in interest of efficiency that he was discharged. It should 
not be claimed on one hand that when such matters which affect the 
efficiency of the service are known it is justifiable and proper to dis- 
charge the employee, but where the cause of the inefficiency is brought 
to the attention of the supervisor it is the basis of a claim for damages. 


CONCLUSION 


We respectfully submit that the appeal should either be dismissed, 
or the order of the lower court be affirmed. 


HERMAN MILLER 


421-4th Street, N. W. 
Washington, D.C. 


Attorney for Appellees. 





